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This course seeks to engage students to think deeply and creatively about one of the principal challenges of our era: creating systems of governance to address the multiple issues of sustainable development. 

I.
The challenges of sustainable development

We live in a rapidly changing world. In the last 70 years, world population has tripled and is projected to peak in around 2050 at 9-10 billion. Human society is rapidly increasing pressure on the Earth’s critical life-support systems – such as the carbon, hydrological, and nitrogen cycles. Recent years have seen an explosion of economic activity increasing the wealth and well being of many segments of human society, but not all. Some three billion people still subsist on less than $2 a day. In addition, the gap between the world’s poorest 20 percent and richest 20 percent more than doubled in the last four decades of the 20th Century.  What are the fundamental issues of sustainable development facing human society and the environment? What are the main challenges or problems facing us during the next 30 to 50 years that will require governance as part of their solution?   

Increasingly we live in a world of human-dominated ecosystems. Whereas human actions once were minor factors in the dynamics of ecosystems, the role of anthropogenic drivers and human responses must now be factored into any effort to understand the dynamics of large-scale ecosystems such as the global climate. Globalization, too, has generated a rising level of interactions among issue areas that once had few implications for one another. Nowhere is this more apparent than in interactions between economic and other systems.  

In light of these interdependencies, what kind of institutional arrangements are required to ensure we enjoy the material benefits of economic growth without disrupting the Earth’s life support systems or destroying cultural diversity? How can we address poverty without derailing the economy or disrupting critical ecosystems? What kinds of governance systems, for instance, are required to address the possibility of catastrophic events such as climate change, and the potential loss of the Western Antarctic Ice Sheet causing sudden sea level rise, disruption of ocean currents that stabilize European and North American climates, and associated social and economic disruption?  

II.
The role of governance, law and institutions

With challenges often outpacing our ability to manage them, it is essential to accelerate the search for improved governance. How might we think of governance? We see governance as a social function centering on the management of interdependencies within human societies, and between human and natural systems. It includes the functions of government to regulate society and promote sustainable development. It includes the market as a means of coordinating the production and distribution of goods and services. And it extends to a range of other functions, including those performed by business, churches, educational institutions, and other participants in civil society at all levels, local to global.  

Governance systems, in other words, are mechanisms that humans create to regulate society. They are social institutions; sets of rules, decision-making procedures, and programs that give rise to social practices, assign roles to the participants in these practices, and guide interactions among the occupants of specific roles. Good governance is a matter of steering societies in such a way as to address collective-action problems, remove barriers to the enhancement of social welfare, and avoid the perils of unjust or inequitable social relationships.  
Although we are used to thinking of governments in the ordinary sense of centralized public authorities as the principal providers of governance, there is no reason to assume that their existence is a necessary condition for the achievement of governance. While governments can and often do provide governance, there are many instances of governance without government. This is significant in a world in which there is not only no government at the global level but also an increasingly complex world society in which states remain important actors, but where the actions of non-state actors and even global civil society have emerged as major forces. Steering these forces, and coordinating the actions of multiple actors, is thus a considerable challenge at the global level in the absence of a formal government.  

III.
Governance for sustainable development

At the international level, as well as at sub-ordinate levels of governance, there is no shortage of regimes, institutions and other arrangements dedicated to addressing the challenges of sustainable development. The United Nations plays a key role in helping to coordinate the actions of states.  Multilateral Environmental Agreements provide specific regimes designed to address particular environmental problems, such as ozone depletion, climate change and biodiversity loss. And other regimes relating to trade, finance, development and other fields of policy-making also play a key role in securing progress towards sustainable development. 

Yet in many cases environmental quality continues to decline; poverty remains widespread in many parts of the world; population and associated impacts continues to increase. Failures are particularly evident at the international level, where the international architecture for sustainable development is proving desperately inadequate, and state-centric notions of international society and law continue to hamper broader, participatory efforts to achieve sustainability. 

IV.
Reconcieving governance for sustainable development

How can we enhance the effectiveness of governance systems in addressing underlying problems, while strengthening their legitimacy and accountability?  We will explore instances of best practices; in other words, examples of successful institutions and the conditions under which they can be expected to yield positive results. In addition, we will discuss ways to develop a set of general principles of good governance for sustainable development. We also seek to explain why governance systems created to address some problems prove effective, while others are comparatively unsuccessful or are even stillborn.  

Why, for example, has the Ozone Regime proven successful in mitigating human-induced impacts on the ozone layer, while creating successful institutions to address climate change is proving more difficult? What is the role of leadership in guiding behavior when faced with new challenges? What is the role of compliance and enforcement mechanisms in ensuring effectiveness?  Why have economic agreements, but not environmental agreements, been provided with powerful dispute settlement systems? How do different approaches to accountability and participation affect substantive outcomes? 

V.
Overview of the course

In this course we take as a point of departure the 2002 Johannesburg Declaration statement that “To achieve our goals of sustainable development, we need more effective, democratic, and accountable international and multilateral institutions.”  The course explores the nature of governance, the major challenges of sustainable development giving rise to a demand for governance, the existing international response to these challenges, as well as the principles, practices and prospects for evaluating, designing and strengthening governance for sustainable development. Discussions during the course will involve reference to concrete examples of current international issues, actors and institutions. While the course pays due attention to mainstream concerns of international law and relations, we will also explore the role of non-state actors, the rise of global civil society, and interactions cutting across levels of social organization. The course has four main parts: 

Part I introduces the course and its basic concepts, and examines the principal challenges of sustainable development, and the need for more effective governance to guide human societies along a transition to sustainable development.

· What are the main challenges facing humanity?

· How do we define “development”? And “sustainable development”?

· What are the main conditions required for sustainability?

· What are the “drivers” that can help promote a transition towards (or away from) sustainability? What is the role of governance?
Part II examines the concept of “governance” in greater detail by examining the role of rules, laws and other forms of institutions. It contrasts “governance” with the more traditional notion of “government” and explores how governance has traditionally been provided at the international level, and how this traditional practice is changing.
·  What is “governance”? How does it differ from related concepts such as “government”? What are the main goals and elements, forms and functions of governance? 

· What is the relationship between governance and actors? And what motivates us to act? How do actors interact with each other? And how do these interactions give rise to problems of “collective action” and the need for governance?
· What are the main classical and contemporary theories of governance? 
· What is “international society”? Is it merely a society of states? Or do we require some broader conception? What is the role of international institutions? Of international law? 
Part III examines our present system of “governance for sustainable development” – the principle institutions at the international, regional and national level charged with achieving more economically, socially and environmentally sound outcomes. It asks why these institutions, while successful in many individual instances, are failing more generally to halt unsustainable activities by people, communities and countries. 

· What are the main international institutions working on issues relating to sustainable development?  What is the role of the United Nations, the World Bank and the World Trade Organization?

· What are the main institutions of international environmental governance? What are the main multilateral environmental agreements (MEAs), and how do they work? 
· How can we reform international environmental governance to better support sustainable development? What are the main proposals for reforming UNEP and the MEAs?  

· How is our present system of governance performing? Can we improve coherence between different institutions? How, practically, can we strengthen the implementation of environmental governance?

Part IV asks whether we need to “reconcieve” governance for sustainable development.  It provides insights into new ways of thinking about governance, and about how to create social change through institutions.  It explores ways to enhance the design, effectiveness and coherence of governance systems for sustainable development. 

· What are some of the different ways of evaluating whether institutions are effective? What constitutes “good governance”?

· What are the prospects for better diagnosing problems and designing solutions? How do we avoid “one size fits all” approaches to the design of institutions?

· What are the main challenges in securing implementation of and compliance with institutions such as the MEAs?  How can we strengthen compliance?

· Many different institutions contribute to sustainable development. What are their main forms of interaction? How can we ensure they operate coherently? 

· What are the prospects of institutional reform? How can we ensure that institutions stay up-to-date, and evolve to address rapidly evolving problems?

The course is a joint venture of a political scientist (Oran Young) and two international lawyers (Durwood Zaelke and Matthew Stilwell).  Young is a leading contributor to the literature on international regimes and chair of the Scientific Steering Committee of the international project on the Institutional Dimensions of Global Environment Change.  Zaelke is a founder of the Center for International Environmental Law (CIEL) and co-author of the leading textbook on international environmental law.  Stilwell is Senior Legal Advisor to the Basel Convention and advisor to a range of government, inter-governmental and non-governmental organizations on questions of international economic and environmental law.  

Governance for Sustainable Development 

Class schedule and annotated reading list

This class schedule and annotated reading list provides an overview of the main class topics and associated readings. The readings are available on the Bren server. Materials for in-class exercises will be provided separately.  
Part I

Sustainable Development

Introduction 

17 January, 3.20-4.50
Welcome! This session provides an introduction and overview. It commences with a preliminary discussion of a principal challenge facing humanity in this era – designing the rules, institutions and other forms of governance required to achieve sustainable development. As an introductory overview to the course, we touch on central concepts such as "sustainable development" and "governance" and explore some basic issues and ideas that will arise throughout the course. We’ll ask you what you see as the principal challenges – so come armed with your best ideas.
Durwood Zaelke, Matthew Stilwell, & Oran Young, What Reason Demands: Making Law Work for Sustainable Development (2005), in Making Law Work: Environmental Compliance & Sustainable Development 29 – 36 (Zaelke et al, eds 2005) 
Chapter 1 (draft), Governance for Sustainable Development
Global challenges and sustainable development 

18 January, 8.30-9.55
Even as we try to solve “traditional” environmental problems (such as waste management or pollution) new types of problems have emerged. New threats, such as climate change, are often global, interdependent and non-linear. Human actions, both deliberate and unintentional, have emerged as a major driving force on planet Earth.  Increasingly, we live in what is being called the Anthoropocene era – an era dominated by human influences. While the challenges we face may still be classic “collective action problems” – i.e. problems requiring cooperation for their solution – the “collective” is now all of humanity and the logistical challenges of coordinating our responses are even more daunting. For example, responding to global warming requires major changes to the global industrial economy, and challenging the powerful economic forces that too often block effective cooperation.  In this session, we examine concepts of “development” and “sustainable development” as context for later discussions of governance, noting procedural and substantive aspects of these concepts, the search for both inter- and intra-generational equity, as well as the importance given to social, economic and ecological factors. We examine problems arising in the context of coupled human-biophysical systems (such as human impacts on the global climate system), and primarily within socio-economic systems (such as the challenges of avoiding conflict, building social capital and alleviating poverty). 

Chapter 2 (draft), Governance for Sustainable Development

Governing a transition to sustainable development 

22 January, 3.20-4.50
Concepts such as “global environmental change” and “globalization” attempt to capture some of the profound changes facing humanity. What are the main drivers affecting interactions between human and natural systems, and interactions within human social and economic systems? What is it about these challenges that suggest the need for institutions to guide and govern human behavior? How can we think about these issues more effectively? Here we examine scenarios of alternative futures, and the role of institutions as one of the main vehicles human society has in deciding which path to take, and in coordinating efforts to move down that path. Our main focus is on governance at the international level, but we address a number of important national and local issues as well.  

Chapter 3 (draft), Governance for Sustainable Development
Chapter 4 (draft), Governance for Sustainable Development

Part II
Governance, institutions and law

What is governance?
23 January, 5.30-7.00

This session introduces different ways of thinking about governance. What is the purpose of governance – i.e. what “ends” or goals does it seek to achieve? What are some of the main forms of governance and what are their functions – in other words, what does governance “do”?  Fundamentally, we view governance as more than simply law and government to include broader socio-economic relationships, such as social norms and markets where these help to steer or regulate human behavior and help us to achieve our individual and collective goals.  

Chapter 5 (draft), Governance for Sustainable Development 

Theories of governance: Classical and contemporary 

24 January, 3.20-4.50
Historically each society has wrestled with questions of governance as they wrestled with new social challenges. The Greeks created City States; the great revolutions of the 18th Century seeded our modern democracies; and out of the ashes of the Second World War were created the United Nations. Contemporary scholars have developed various theories of international relations, seeking to explain the dynamics of international society in terms of factors such as power, institutions or ideas. 

Aristotle, Politics, book 1, Part I; Book 4, Part I (350 B.C.E.)

Hobbes, Of the Causes, Generation and Definition of a Commonwealth, Leviathan, Chapter XVII 

Locke, Concerning Civil Government, paragraphs 87-89 

Madison, The Union as a Safeguard, Federalist Papers No.10 
[OTHER READINGS TO BE ADVISED]
The shifting demand for governance: The challenges of sustainability
25 January, 8.30-9.55

Today, the challenges of globalization and global environmental change are again testing our notions of governance – requiring creative new theories and solutions. 
Governance in international society: mainstream approaches
28 January, 3.20-4.50

Governance at the global level (including focusing on sustainable development) is premised on a set of assumptions about the nature of international society – i.e. the “society” of actors participating in international affairs.  Mainstream approaches reflect the assumption that the nation or State is the main actor in international society. What are the traditional mechanisms for “governing” at the global level?  How might these be changing in an era of globalization and global environmental change? How, for example, is international law made and by whom? Who in turn is governed by international law? This session explores the main sources of international law, their relationship with domestic legal systems, and the role of different actors in the design and implementation of international obligations.  
Judge Weeramantry, Separate Opinion, Gabcikovo-Nagymaros Dam (Hung./Slovk.), 1997 ICJ REP. 7 (Sept. 25)
“Traditional Sources of Law - Treaties” in International Environmental Law and Policy, Chapter 6, Section II.A, p. 291-309 

“Innovations in International Environmental Lawmaking” in International Environmental Law and Policy, Chapter 6, Section III.A, and III.B p. 349-362 

[OTHER READINGS TO BE ADVISED]
Governance in international society: Alternative approaches
29 January, 3.20-4.50
Social scientists have long taken it for granted that it is natural to look to governments to address the demand for governance. Today, however, this assumption seems increasingly shaky. Governments are poorly equipped to meet many demands for governance; nowhere is this more apparent than in the realm of sustainable development. At the same time, other actors seem ready, willing, and - in some instances at least - able to respond to the demand for governance in the absence of initiatives on the part of governments. New actors, including global civil society and corporations are playing an increasingly important role. Indeed, of the worlds 100 largest economic entities in 2000, 51 were corporations and 49 were governments. Some alternative approaches to governance feature private initiatives in the world of business, including the development of mutually accepted standards like ISO 14001, the introduction of certification or eco-labeling programs, and, more generally, the emergence of codes of conduct applicable to the activities of businesses. Networks, too, are increasingly performing the role of supplying governance where traditional State-to-State cooperation is failing to. How effective are these various forms? How do they relate to the more traditional role of “government” as a provider of “governance”?   How can the market be governed better to promote sustainable development?  What governance approaches can educate and motivate consumers, including the LOHAS (Lifestyles of Health and Sustainability), to demand more sustainable goods and services?  Governments often attempt to change the rules of the market by internalizing environmental and social costs.  How effective are these approaches at altering the behavior of various actors – individuals, small and medium sized enterprises (SMEs), and transnational corporations?  How effective are they in different contexts – developed vs. developing countries; local vs. national; national vs. international? 

Paul Wapner, "Governance in Global Civil Society” in Global Governance (Oran Young ed., 1997)
Anne-Marie Slaughter, A NEW WORLD ORDER, Introduction (2004)

Kal Raustiala, “The Architecture of International Cooperation: Transgovernmental Networks and the Future of International Law,” Virginia Journal of International Law, (2002)

Peter M. Haas, “Introduction: Epistemic Communities and International Policy Coordination,” 46(1) International Organization 1 (1992)
Virginia Haufler, “Crossing the Boundary between public and Private: International regimes and Non-State Actors” in Regime Theory and International Relations (Volker Rittberger, ed. 1993)
[OTHER READINGS TO BE ADVISED]
Part III
Governance for Sustainable Development

Contemporary international institutions and sustainable development

30 January, 5.30-7.00

Where is governance today, and how did we get here? This session reviews the historical development of the sustainable development agenda from the 1972 Stockholm Convention on the Human Environment, through the 1992 UN Conference on Environment and Development, to the 2002 Johannesburg World Summit on Sustainable Development. It identifies the major recommendations arising from these and other major international meetings and declarations, including the Millennium Development Declaration. It briefly explores the role of the United Nations and other formal international organizations in the field of sustainable development. 
“The Stockholm Conference on the Human Environment” in International Environmental Law and Policy, Chapter 4, Section II, p. 170-178 

“From Stockholm to Rio” in International Environmental Law and Policy, Chapter 4, Section III, p. 178-186 

 “The Rio Declaration” and “”Agenda 21” in International Environmental Law and Policy, Chapter 4, Section IV.C and IV.D, p. 196-204 

2002 Johannesburg World Summit on Sustainable Development Declaration  
[OTHER READINGS TO BE ADVISED]
International environmental governance and MEAs 

31 January, 3.20-4.50

This session explores the main institutions of international environmental governance, including the United Nations Environment Programme and multilateral environmental agreements (MEAs).  MEAs are the traditional method for addressing global environmental problems, but their success ultimately depends on individual nations having the capacity and political will to implement their requirements.  

[READINGS TO BE ADVISED]
Reforming international environmental governance 

1 February, 8.30-9.55

Increasingly, states are falling short of their commitments in international environmental agreements.  What are the strengths and weaknesses of the existing system of environmental governance?  What are some of the major recommendations for reform?  How much should we rely on governments to solve global environmental problems and how much can we expect from individuals, corporations, and other non-state actors to do without waiting for the compulsion of law?

Maria Ivanova, “Can the Anchor Hold?: Rethinking the United Nations Environment Programme for the 21st Century,” a Report of the Yale Global Environmental Governance Project (2005)
[OTHER READINGS TO BE ADVISED]
Class exercise: Securing the climate benefits of the Ozone Regime 

4 February, 3.20-4.50

In this class exercise, students will negotiate an amendment to the Ozone Regime designed to reduce greenhouse gas emissions. The exercise will provide participants with an opportunity to apply the skills and knowledge developed so-far in the course to a specific case study, drawing on the recent, successful effort by the Montreal Protocol to accelerate the phase-out of HCFCs yielding an expected reduction of 15 gigatonnes of CO2 equivalent emissions – multiples of the emissions reductions expected under the first commitment period of the Kyoto Protocol.
[MATERIALS TO BE PROVIDED]
Part IV
Reinventing Governance for Sustainable Development

Good and effective governance/leadership and ethics 

5 February, 3.20-4.50

What techniques can be used to evaluate the success or failure of governance systems? What measures (including outputs, outcomes and impacts) can be used to undertake these evaluations? What are the merits of different approaches, and how can they be applied to develop better institutions?  If social norms, law, and markets are three key strategies to pursue solutions to collective action problems, how can we evaluate each in terms of key players, both leaders and blockers; scope of their solutions; and time frames?  Most importantly, how do they interact and how can be used to improve the whole system of governance?  What are the appropriate relationships between governance systems and the challenges they are designed to address? How do different institutional arrangements relate to each other across different realms of policy (e.g. between the fields of economics and environmental management), and across different levels of social organization (e.g. between national and international levels)?  What does “good governance” mean?  This session will explore ways to measure the performance of governance systems as a first step in improving their design, legitimacy and effectiveness.   

Mitchell (2001), Of Course International Institutions Matter: But When and How? In Proceedings of the 2001 Berlin Conference on the Human Dimensions of Global Environmental Change 
Philip Allott, The True Function of Law in the International Community, 5 Ind. J. Global Leg. Stud. 391 (1998)
Oran R. Young, “Hitting the Mark: Why Are Some International Environmental Agreements More Successful Than Others?,” 41(8) ENVIRONMENT 20 (1999)
[OTHER READINGS TO BE ADVISED]
Establishing institutions: Diagnosing problems and designing solutions 

7 February, 3.20-4.50

This session explores some central concepts of institutional design, including issues of fit, interplay and scale. What are some of the key questions that arise when designing institutions? How can governance systems be designed to evolve in a way that maximizes their performance over time, in response to an evolving landscape of issues?  

Oran Young, Building Regimes for Socio-Ecological Systems: The Diagnostic Method (Draft 6.0 – 20 March 2006)
[OTHER READINGS TO BE ADVISED]
Maintaining institutions: Securing implementation and compliance 

11 February, 3.20-4.50

A major factor affecting effectiveness – and consequently a critical design issue – is how to enhance compliance with the “rules of the game”? “Compliance” is somewhat broader than related notions of implementation and enforcement. It refers to whether a country or individual actor undertakes the procedural and substantive actions required by an arrangement, both in letter and in spirit. Identifying ways to more effectively secure compliance thus plays an essential role in enhancing the performance of governance systems. Three groups of actors pose unique challenges to compliance:  transnational corporations; small and medium sized enterprises (SMEs); and individuals. The influence of large transnational corporations has grown dramatically in the past few decades.  Today, of the 100 largest economic entities in the world, 51 are corporations.  But, while the power of  large firms is growing, SMEs and individuals collectively contribute more to environmental degradation.  For example, in the United Kingdom, SMEs constitute 99% of all business and cause 70% of all pollution.  In addition, a study in the United States found that 76% of all toxic air emissions are from individual non-industrial sources, such as cars and consumer products. A number of new compliance strategies have been developed to address these, and other challenges.  One strategy is to leverage the power of the marketplace by designing environmental requirements in such a way that they drive innovation and improve economic competitiveness thereby making compliance profitable.  Another innovative strategy for improving compliance is to design policies to activate social and personal norms for environmental protection.  Regardless of the methods used, securing compliance is an essential contribution to the rule of law.  How does the rule of law contribute to efforts to achieve sustainable development?  How might its absence undermine such efforts?  

 “Implementation and Compliance” in International Environmental Law and Policy, Chapter 8, Section II, p.448-479  

Weiss & Jacobson (1999), Getting countries to comply with international agreements, Environment Vol.41, Issue 6, p.16 
[OTHER READINGS TO BE ADVISED]
Harmonizing institutions: Managing institutional interplay 

12 February, 3.20-4.50

Institutions do not operate in a vacuum. They form part of a broader institutional system or environment. Avoiding tensions, realizing synergies and achieving coherence among different regimes, at and between levels of social organization, is thus a major challenge. How should the Biodiversity Convention, CITES and the Ramsar Convention work together on issues of common concern? How can institutions operating in different fields, such as UNEP, the WTO, and regional human rights bodies, promote mutual supportiveness? As arrangements multiply, and the interdependencies between the issues they address deepen, interplay and coherence will become increasingly crucial aspects of institutional design. 

Young (1996), Institutional Linkages in International Society in Global Governance, Vol. 2, p. 1-23 

Reforming institutions: Managing institutional change

14 February, 3.20-4.50
At the introduction to the course, we suggested that a fundamental change in course is required if we are to move human society onto a more sustainable pathway.  What are the prospects of achieving this goal?  What steps must we take to get “from here to there” – to avoid scenarios of barbarism and to realize a future that is more humane, just and environmentally sustainable?  How must governance for sustainable development evolve in the future to help catalyze and guide this change? What is it about problems arising in the context of coupled human-biophysical systems, and within social systems that suggest the need for governance as some part of their solution? How can we think about these issues more effectively?  For example, to address a collective action problem, someone must put energy into organizing the collective, or take the initiative to solve the problem on their own.  As the benefits will be share by all, there seems to be no incentive to act. What propels someone to act, whether it is at the local, national, or international level?  Is it more, or less, difficult to motivate people to act at one level than another?   Contrast this with the market, which allows a profit to the one who takes the initiative, and never wants for motivated players.
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